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Gerald L. Roush and Roush Publications, Inc. ("Roush"), and John W. Bares, Jr. and

Cavalino, Inc. ("Bares," and together with Roush, "Defendants''), by their attorneys, Arkin

Kaplan Rice LLP, respectflly submit ths memorandum of law in support of their motion to

dismiss and motion to stre the First Amended Complait ("F AC") fied by Paul "Barey"

Hallngby ("Plaintiff') puruant to Rules 12(b)(6) and l2(f) of the Federal Rules of Civil

Procedure.

PRELIMIARY STATEMENT

The Cour granted Defendants' motion to dismiss Plaitiffs origial complait on

November 19, 2009, holding that Plaintiff had failed to plead the essential elements of his libel

claims. The Cour granted Plaitiff limited perission to amend his complaint to add allegations

that would make his libel allegations plausible. See Ashcroft v. Iqbal, l29 S. Ct. 1937, 1949

(2009). Plaintiffs FAC again fails to adequately allege the elements of his libel claims (and also

fails to allege the elements of his new slander oftitle claims), and must be dismissed.

First, the Statements were not "of and concerng" Plaintiff because the Statements do

not mention or otherwse refer to Plaintiff and Plaintiff fails to allege facts indicating that

readers understood the Statements to refer to hi.

Second, the Statements are not reasonably susceptible to the defamatory meangs

alleged by Plaitiff, and Plaintiffs allegations as to why the Statements are implicitly

defamatory ar logically flawed and insuffciently pled - indeed, Plaitif has not identified a

single individual who understood the Statements to convey to hi or her any of the alleged

defamatory meanngs.

Third, Plaitiff falls far short of alleging facts that make it plausible tht Defendants

acted with gross irresponsibilty or actual malice. Plaintiff fails even to allege that the source of

the advertisements, el(pressly identified therein, lacks credibility or is uneliable. In addition,
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another reliable source confrmed to Defendants the trth of the Statements: Marcel Massin -- a

recognzed worldwide Ferrar exper who keeps detaled records ofthe history of all early

Ferraris.

Fourth, the Statements are not per se libelous and Plaintiff has failed to adequately plead

special damages. Plaintiff does not allege that the Statements are per se libelous, and indeed they

are not, as reference to at least two el(trinic facts is necessar to understad the Statements'

alleged defamatory meangs. Also, Plaintiffs allegation that he incured special damages in

defendig "baseless charges" by the Connecticut State Police is insufcient because Plainti

fails to alege how the Statements directly caused these "baseless charges."

Fifh andfinally, Plaintiffs slander of title claims must be dismissed because these

claims are beyond the penntted scope of the amended complaint and because Plaintiff has faied

to adequately allege actual malice or special damages.

STATEMENT OF FACTSI

A. Procedural Historv

On November 19, 2009, the Cour granted Defendants' motion to dismiss Plaintifts

original complait. The Cour allowed Plainti to amend his complaint to "makeD it plausible

that th(e) sttement (at issue) is defamatory." (Oral Arguent on November 19,2009 on

As Is required in a moiion to dismiss, in describing the facts of this case Defendants have assumed the trth
of the factual allegations set fort in Plaintifts FAC. The facts are supplemented by the full text of documents cited
in the FAC, documents tbat are incOrpOrated by reference in the FAC, documents that Plaintiffrelied upon in
drftg his FAC and are in his possession or of which he had knowledge, and matters of which judicial notice may
be taen, all of which the Cour may consider in deciding this motion. See, e.g., Heller Ino. v. Design Within Reach,
Inc., No. 09 Civ. i 909, 2009 WL 2486054, at "i (S.D.N.Y. 2009) ("In deciding the defendant's motion to dismiss,
the Cour may consider documents attached to the Complait or incorporated in it by reference, matters of which
judicial notice may be taken, or docwnents that the plaintiff relied upon in bringing suit and either are in its
possession or of which it had knowledge." (citig Chambers v. Time Warner. Inc., 282 F.3d 147, 153 (2d Cir.2000);
Jolen v. Epoch Biosciences. Inc., No. 01 Civ. 4129, 2002 WL 1461351, at "I (S.D.N.Y. July 8, 20(2)); Rothman v.
Gregor, 220 F.3d 81, 88 (2d Cir. 2000). Furer, "the judicial notice stdard under Rule 201 (is) that facts must be
'either (I) generally known. . . or (2) capable of accurte and ready detennation by resort to sources whose
accuracy canot reasonably be questioned.' Fed.R.Evid. 201 (b)." Kaggen v. LR.S., 71 F.3d 1018, 1023 (2d Cir.
1995).

2
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Defendants' Motion to Dismiss Plaintiffs Orginal Complaint ("Oral Argument") Transcript

("Tr.") (docket # 35 and attched at Em. 1) 39:23-40:l3.) On Januar 4, 20l0, Plaitiff fied his

First Amended Complaint against Defendants.

B. The FAC

Roush edits and publishes the "Ferrar Market Letter" (the "Letter"). (FAC ii 3.) Bames

publishes "Cavallno" magazine (the "Magazine"). Id ii 8. The FAC alleges that Roush

Publications, Inc. and Cavallno, Inc. respectively distrbute the Letter and the Magazine in New

York and elsewhere. Id iiii 2, 3, 7, 8. Both the Letter and the Magazine focus on issues relating

to rare Ferrar automobiles. Id ~ 2, 4.

The F AC alleges that the Letter and the Magazine published advertisements that contan

sttements (the "Statements") that are defamtory. (F AC iiii 20, 25, 26, 50, 55, 56.) The

advertsements read as follows:

STOLEN FERR

Ferrari 250 PF, Cabriolet, Silver Colored, Pinin Farina,
Series 1, 1957/58, Chassis No. 799 GT

Please be inormed that the above-mentioned Feri oldtier car with Chassis

No. 0799 GT has been stolen on July 7, 1993 in Marbella, Spai from a Swiss
citizen. Please also take notice that this car is on the active list of the police and
fuer legal action will follow. Investigations by Inteol are involved. This

Ferar car has last reported to be in the custody of a Ferri collector in Sharon
06069, Connecticut, U.S.A.

For further information please contact:
Oliver Weber, Attorney-at-Law

P. O. Box 811
CH-251 Blel
Switzerland

Phone: + 41 77 4230320
Fax: + 41 32 323 65 80

Email: stolenferrarit§gmail.comeJ

2 The advertsement placed in the Magazine used the language "on the east coast of the USA" instead of "in
Sharon 06069, Connecticut, U.S.A." Also, Plaintiff omits from his FAC all of the italicized language in the

3
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fd W 20, 50. The advertsements were published in the Marh 22, 2008 and "subsequent

editions of the Letter," and in the Aprillay 2008 issue of the Magazine. Id ,\,\20,33,37.

Hallingby alleges that he purchased the 1957 Ferrar 250 GT PilÙn Fara Cabriolet

Series l, chassis number 0799GT (the "Automobile") in November 2000. (FAC'\ l4.) The

Automobile is one of only 40 cars in the Pin Farina Series l, and it is the only Ferrar with the

chassis serial number 0799GT. Id Hallingby alleges that the Automobile is well known to

serious Ferrar collectors, dealers, and enthusiasts. fa. According to Hallngby, among such

individuals, the Automobile is sometimes referred to as "0799." ia. From the tie of purchase

onward, Hallingby alleges he maintained the Automobile openly. Id. Hallingby entered the

Automobile in a number of major vintage auto shows and allowed it to be photographed for

Ferrari magaznes. Id.

Halligby's new allegations regarding defamatory meaning focus principaly on what he

claims to be custom in the Ferrar industr. He alleges, among other tmngs, that it is customar

for a buyer to conduct a thorough due dilgence process before purchasing a rare and valuable

vemcle like the Automobile, including reseaching the title of such a vemcle, investigatig

clouds on the title, and diligently attempting to resolve any problems or uncertainties. (F AC

'\ 1 7.i Halliiigby also alleges that it is customar for a potential buyer to consult domestic and

international records of stolen vemcles to resolve any outstading clais or charges. Id.4

advertisements beginning with "For further information please contact: Oliver Weber, Aiiorney-at-Law. . .." (FAC
~~ 20, 50.)

3 Plaintiff alleges the fucts cited in this paragph in the process of alleging that members of the "Ferrar
Community" know these facts. (See FAC ~ 17.)

4 Hallingby does not specifically allege that he consulted domestc and international records of stolen

vehicles before purchasing the Automobile. However, Plaintif admited in his affdavit (submitted in opposition to
Defendants' original motion to dismiss) that he did lea that the Automobile had been reported stolen during his

4
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According to Hallngby, an el(perienced buyer who purchases thugh a reputable broker and

who conducts the customar due dilgence will have extensive knowledge about the quaity of a

vehicle's title before the buyer purchases it. Id

Based on ths stg of conclusory and somewhat vague allegations, Hallingby maes the

leap that Members of the "Ferrar Communty" (defined by Plaintif as "Ferr buyers, sellers,

dealers, collectors and enthusiasts") understood that he is an eJperienced purchaser of rare

Ferraris, that he purchased the Automobile though a reputable dealer, and that he bought the

Automobile afer conductig the customar rigorous provenance invesigation, and thus must

have believed based on the Statements that Hallngby knowingly purchased a stolen Ferrar.

(FAqgl8.)

ARGUMENT

I. STANDAR FOR MOTION TO DISMISS

The Supreme Cour has prohibited speculative complaints and requied allegations of

facts to support assertons and conclusory statements. See ATSI Commc 'ns, Inc. v. Shaar Fund,

Ltd., 493 F.3d 87, 98 (2d Cir. 2007) (To surive a motion to dismiss, a plaitiff "must provide

the grounds upon which his claim rests though factual alegations sucient 'to raise a right to

relief above the speculative leveL. '" (quoting Bell At!. Corp. v. Twombly, l27 S. Ct. 1955, 1965

(2007)); Iqbal, l29 S. Ct. at 1949 ("Thradbare recitals of the elements of a cause of action,

supported by mere conclusory statements, do not sufce."); id ("Nor does a complaint sufce if

it tenders naked assertions devoid of fuher factual enhancement." (internal quotation marks

omitted)); see also Spool v. World Child Int'l Adoption Agency, 520 F,3d l78, 183 (2d Cir. 2008)

("bald assertions and conclusions of law will not suffce" (internl quotation marks omitted)).

investigation ofthe Automobile's provenance. (Plaintiffs Affdavit dated Oct. 29, 2009 ("PL. Aff.") ~ 6 (docket #25

and attched at Exh. 2).)

5
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The Supreme Cour requires that a complaint niust plead "enough facts to state a claim for relief

that is plausible on its face." Twombly, 127 S. Ct. 1955, 1974. As the Cour has el(plained,

"(wjhere a complaint pleads facts that ar merely consistent with a defendant's liabilty, it stops

short of the line between possibilty and plausibilty of entitlement to relief." See Iqbal, 129 S.

Ct. at 1949 (internal quotation marks omitted).

ß. THE COURT SHOULD STRI PLAITIFF'S UNAUTHORIED
AMNDMENTS

The Cour granted Plaintiff leave to amend his complaint for a limted purose:

TH COURT: But you have offered to amend the complaint to make it more
clearly set out facts that establish that this is defamatory.

MS. DROOZ: I repeat the offer.

TH COURT: I will therefore grant the motion to dismiss, and give you leave to
file an amended complait. . . . You may fie an amended complaint which makes
it plausible that ths statement is defaatory, because that is what Twombly and,
more importtly, Iqbal, which el(tended Twombly to other than antitrst cases,
requires.

MS. DROOZ: Very well, your Honor.

(Tr. 39:23-40: 13.i Plaintiff however, went far beyond simply adding factual allegations to

"makeD it plausible that th(e) statement is defamatory." He seeks to add wholly new causes of

action for slander of title, as well as additional libel-related allegations that are unelated to

defamatory meaning.

The Cour should strike all of the amendments to the F AC that do not support the

defamatory meaning alleged in the original complaint, as the Cour did not grant Plaitiff

permission to make these amendments. See, e.g., Lyddy v. Bridgeport Bd of Educ., No.

3:06CVL420, 2008 WL 2397688, at *l-*2 (D. Conn. June LO, 2008) ("(T)he first and second

S Plaintiff filed his original complaint on Marcb 10,2009, less than a month before the statute ofllmitations
expired. See NY CPLR § 215 (one year statute of limitations for libel, slander, and false words causing special
damages). The statute oflimitations on Plaintiffs new unauthorized claims and allegations bas expired.

6
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amended complaints go beyond the scope of amendment allowed by the cour in its ruing on the

defendants' motions to dismiss and were therefore impermissibly fied without leave of cour." );

M+J Savit, Inc. v. Savitt, No. 08 Civ. 8535,2009 WL 69l278, at *2 (S.D.N. Y. Mar. l7, 2009)

("Plaintiffs' claims. . . are outside the scope of the permtted amendment. . . and will be

stricken.''); Elfenbein v. GulfW, Indus., Inc., 590 F.2d 445, 448 n. 1 (2d Cir.1978) (nght to

amend complaint without permssion ''terminates upon the grting of the motion to dismiss").

II. TH COURT SHOULD DISMISS HALINGBY'S CLAIM FOR LIBEL

A. The Elements of Libel

Under New York law, the elements for libel are (I) a writtn defamatory statement (2) of

fact of and concerning the plaitiff, (3) publication by the defendants to a thrd par; (4) fault,

consisting of at least negligence, (5) falsity of the defaatory statement, and (6) per se

actionabilty or special damages. E.g., Celle v. Filipino Reporter Enters., Inc., 209 F.3d l63, l76

(2d Cir. 2000); Church of Scientology Int'l v. Eli Lily & Co., 778 F. Supp. 66l, 666 (S.D.N.Y.

199 l). Hallngby has clearly failed to adequately allege at least four of these elements -

elements i, 2, 4, and 6 - and thus his Complait must be dismissed.

B. The Statements Were Not "Of And ConcernÍDI!" HalInl!bv

The Statements were not "of and concerng" Hallingby. The advertisements do not even

mention or otherwse refer to Halingby. See, e.g., Smith v. Long Island Youth Guidance, Inc.,

l8l A.D.2d 820,821-22 (2d Dep't 1992) (concluding that a statement that a girl was "'sold to

neighborhood men from the time she was 1 1 . . . sold to support a crack habit'" was not of and

concernng her mother). Indeed, par of the Smith Cour's eJ(plicit reasonig for holding tht the

statement was not "of and concerning" the mother was that "nor was her name mentioned" in it.

l8l A.D.2d at 821.

7
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Hallingby thus resort to eminic facts to satisfy the "of and concernng" element, but

his allegations here are equally deficient. Where eJ(ic facts are relied on to prove reference

to the plaintiff, the plaintiff must show tht it was reasonable to conclude that the publication on

its face relates to him or her and that the eJ(trinsic facts upon which that conclusion is based were

known to those who read the publication. Chicherchia v. Cleary, 207 A.D.2d 855, 856 (2d Dep't

1994); see a/so Berwick v. New World Network Int'!, Ltd, No. 06 Civ. 264l, 2007 WL 949767,

at *13 & n.lO (S.D.N.Y. 2007) ("(B)ecause the alleged statement does not mention the plaintiffs

at all, the pleadings fail to meet the . . . 'of and concerning(' requirement). . .. Whle the

reference to the plaintiffs may be indirect and may be shown by eJ(trnsic facts, the burden on the

plaintiffs is not a light one." (internal quotation marks omitted)).

With respect to the Bares advertsement, Plaintiff alleges that "Ferrar Communty"

members "understood that the reference to a 'Ferrar collector on the East Coast of the U.S.A.'

was a reference to Hallingby because they knew that Hallngby owned the Automobile and had

maintained it openly for over eight years." (FAC ii 52.) Plaitiff makes a simlar allegation

against Roush. Id. ii 22. These are eJ(actIy the kind of factually unsupported conclusory

assertons that the Supreme Cour has held is insuffcient to surive a motion to dismiss. See

Iqbal, l29 S. Ct. at 1949 ("Nor does a complaint suffce if it tenders naed assertions devoid of

fuher factual enhcement." (internal quotation marks omitted)); ATSI, 493 F.3d at 98 (plaitiff

"must provide the grounds upon which his claim rests though factual allegations suffcient 'to

raise a right to relief above the speculative leveL.'" (quoting Twombly, 127 S. Ct. at 1965)).

Hallngby may have "maintained" the Automobile "openly," but there are no facts pled

that any "Ferrari Community" member saw the Automobile in Hallingby's possession on the

"east coast." Similarly, with respect to the Roush advertisement, who among the Ferrar

8
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.'

Community even saw the Automobile in Sharon, Connecticut? Who knew Halligby had a

residence in Sharon, Connecticut, or that he is the olÙY Ferrar collector to have such a

residence? It is paricularly implausible that readers of the Magazine would understd that the

Statements were referrng to Halingby (who obviously is not the only Ferrari collector on the

east coast).6

Plaintiffs other alleged facts are similarly insufcient to support his asserton that

"Ferrar Community" members "knew that Hallingby owned the Automobile." Plaintiff alleges

the facts that (l); the Automobile is one of olÙY 40 cars in the Pini Farna Series l, and it is the

olÙY Ferrar with the chassis serial number 0799GT and (2) Hallngby entered the Automobile in

a number of major vintage auto shows and allowed it to be photographed for Ferrari magazes.

(FAC ir 14.) But these alleged facts do not support Plaintifs conclusory assertion that "Ferrar

Communty" members who read the Statements - even assuming arguendo that they knew of the

Automobile - knew that the Automobile was owned by Hallngby.

C. The Statements Were Not Defamatorv

A wrtten statement "may be defamatory if it tends to expose a person to hatred, contempt

or aversion, or to induce an evil opinion of him in the minds ofasubstantial number of the

communty." Golub v. Enquirer/Star Group, Inc., 68l N.E.2d 1282, l283 (N.Y 1997) (internal

quotation marks omitted). The Cour determines as a matter of law whether there is a reasonable

basis to allege that the statements communcated an alleged defamtory meang. See, e.g.,

Golub, 68 1 N .E.2d at I283. If statements "are not reasonably susceptible of a defamatory

meang, they are not actionable and canot be made so by a strained or arficial constrction."

Id at l283 (internal quotation marks omitted). In other words, no matter what Plaintif alleges

6 Plaintiffs counsel admitted: "I acknowledge that the ad published by the leiter is a better 'of and
concerning' case...." (Tr.41:9-1i.)

9
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any particular readers of the Statements understood them to mean, the Court must dismiss the

complaint if it would not be reasonable for a substantial number of the community to understand

the Statements to convey the alleged defamatory meaning. Here, the Statements do not give rise

to the defamatory meanng alleged by Hallingby.

First, the Statements do not mention Hallingby's name and, as eJ(plained in detail in Par

IILB, Plaintiff fails to plead suffcient facts to allege that the Statements refer to him implicitly.

See, e.g., Cohn v. Brecher, 20 Misc.2d 329, 330 (N.Y. Sup. Ct. 1959) ("defamatory words must

refer to some ascertained or some ascertainable person, and that person must be the plainti'

(internal quotation marks omitted)); 43A N.Y. Jur. 2d Defamation and Privacy § 76 (2009)

("where the words used contain no reflection on any paricular individual, no averment or

innuendo can make them defamatory"). The Statements thus do not have a defamatory meanng

with respect to Hallingby.

Furer, Hallngby has failed to allege a reasonable basis for his contention that the

Statements "falsely impute immoral and/or criminal conduct to Hallingby, specifically the

knowing receipt and/or possession of stolen propert"; and "falsely imply to members of the

Ferrari Communty that Hallingby intentionaly refrained from conductig the customar

provenance investigation prior to purchase and/or deliberately ignored provenance information

indicating that the Automobile was stolen." (F AC ~~ 25, 26, 55, 56.)

The Statements, of course, state only that the Automobile is in the "custody" of a Ferrar

collector, they do not even mention ownership, due dilgence, or even that the Automobile had

been purchased. One canot even conclude from the Statements that the custodian of the

Automobile own it, let alone conducted eJ(tensive due dilgence on its provenance. Indeed, why

would one conclude from these advertsements that somethig in the chain of title would indicate

lO
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that the Automobile was stolen?

Moreover, Hallingby's allegations are eJ(tremely vague. Does he allege that the Ferrar

Community would understand that Hallingby purchased a vehicle that he knew (though due

dilgence) had been the subject of a claim that it was stolen, or that he did not do appropriate due

dilgence? (F AC iM25, 26, 55, 56.) In ths regard, Hallngby's allegations are inconsistent.

As the Cour opined: "I don't red what the complaint says as stting, or implying, that

ths plaintiff bought a car knowig it was stolen. . .. Even ifit's false, I don't see how it's

defamatory. . .. The trouble is it is all too vague." (Tr. 30: 1 7-31: l; see also id 36:25-37:3 (The

Cour eJ(plained: "as it now reads it is a very ambiguous statement, and ambiguous statements

are not defamatory uness there is some reason for believing that they are understood in a

peculiar way for some reason.").) The FAC is no better - the alleged implication ofa

defamatory meag is simply too vague as a matter of law. See, e.g., Casamassima v. Oechsle,

l25 A.D.2d 855, 855-56 (3d Dep't 1986) (holding that statement by defendant-who was

contemplating filing a felony complait againt plaintiff for stealing a tyewrter -- that plaintiff

"had no permssion to take any typewrter from this cour house" to several cour personnel

"f( e)l1 far short of accusing plaintif of a crie"); Seymour v. Lakevile Journal Co., No. 04 CV

4532,2004 WL 2848537, at *4-5 (S.D.N.Y Dec. 9, 2004) (holding that aricle stating that

plaintiff had been paying her ta in the wrong (cheape) town could not be read to say Plaintiff

was knowingly evading taes and eJ(plaing that "(a)n innuendo canot alter or enlarge the plain

and obvious meang of the words so as to convey a meanng that is not otherwse eJ(pressed");

El Meson Espanol v. NYM Corp., 52l F.2d 737,739-40 (2d Cir. 1975) ("The quoted passage,

tested by a 'fair' not a broad reading. . . canot be read to accuse plaintiff corporation of

'knowing' acquiescence or parcipation in narcotics activity. . . ." ).

11
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The F AC proposes a convoluted seres of allegations to arve at what is alleged to be a

necessary implication: (i) readers of the Statements understood that the reference to the custodian

of the Automobile was a reference to Hallngby (id irir 22, 52), (ii) such readers understad that

Hallingby had purchased the Automobile, and that it is unikely, if not impossible for a buyer

who conducts a custmar provenance investigation to purchase a stolen rae Ferrar like the

Automobile without being aware that it is stolen (id ir l7), and (ii) such readers thus would have

interpreted the Statements to mean that Hallingby had committed the criminal and/or imoral

acts ofk.owingly receiving and/or maintainig possession of stolen propert and intentionally

refraining from conducting the customar provenance investigation and/or deliberately ignorig

information indicating the Automobile was stolen (id ir 25, 26, 55, 56).

But Plaintiffs conclusion does not follow from his allegation uness readers of the

Statements would assume that Hallngby was more likely to commit a criminal and/or immoral

act than he was to unintentionally fail to discover that the Automobile was stolen during his title

check. Without this, readers of the Statements would have reasoned that, while it is unikely that

Hallngby unntentionally failed to discover that the Automobile was stolen durng his title

check, it is even less likely that Hallngby committed the criminal and/or immoral acts that the

Statements allegedly state that Hallingby committed, and thus the most likely conclusion is that

Hallingby received and maintained the Automobile without knowing that it was stolen (because

his title and check was unitentionaly not thorough enough, involved mistaes, etc.)? Thus, as

Plaintiff never alleges that the "fact" in italics above is tre, his alegations of defamatory

7 During Oral Arument, Plaintiffs counsel stated: "There are factual allegations to the effect that the
members of the rare Ferrri community knew that this was a car that couldn't have been purchased unless there was
a providence check or unless Mr. Hallingby wa turning a bllnd eye to evidence of it having been stolen." (Tr.
39:5- I 0.) The Court responded: "We know that is not accurate. We know that people make mistakes." (Tr. 39:1 1-
12.)

12
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meanng are logically flawed and inadequate as a matter oflaw. See, e.g., Iqbal, l29 S. Ct. at

1949 ("Threadbare recitals of the elements of a cause of action, supported by mere conclusory

statements, do not suffce."); Moore v. Levy, 19l N.Y.S. 165, l66-67 (N.Y. Sup. Ct. 1921) ("The

queston is not whether the words could have been understood as imputing unchastity, but

whether they would be commonly so understood. . .. Without eJ(traneous facts to show the

meaning to be as claimed, the complait does not state a cause of action."). As the Cour

correctly recognized:

The real problem is that ths is not a clearly defamatory statement, and to make it
more likely that it is defamtory than it is not, you need additional facts. You
don't always. When somethng is patently defamatory on its face, you don't need
anytg else. But because it is not clear to many readers, including the Cour
that the statement that the car has been stolen implies tht the owner bought it
knowing it was stolen, it requires somethng that would make it plausible that
that's what it is.

(Tr. 35:6-l5.) Plaintiff has failed to plead suffcient facts to support his great leap from the

published words to his asserion that a reasonable reader would read so much more into these

words.8

In addition, Plaintiffs new allegations of defamatory meanng are wholly conclusory and

unsupported by any facts. Whle Plaiti did not allege this in his origial complaint, he has

now decided that the Statements have two additional defamatory meanngs: "The (S)tatements

ar also defamatory in that they falsely imply to membes of the Ferar Community that

Hallingby intentionally refrained from conducting the customar provenance investigation prior

to purchase and/or deliberately ignored provenance inormation indicatig that the Automobile

was stolen." (FAC ~~ 26,56.) Plaitiff does not allege that any person -named or unamed-

· Indeed, all ofthis proceeds from a faulty preise: that a title seach wil always and necessarly show
whether a Ferrari is stolen. This of course is not alleged, and caot be tne; there are numerous cases when
documents are forged or documents are recorded in error.

13
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actually understood the statements to convey these newly alleged meamngs. (See, e.g., FAC

~~ 36, 62.) Indeed, ths is the reasoning on which the Cour dismissed Plaintiffs original

complaint, and the Cour granted Plaintiff an opportnity to replead because Plaitiff represented

that he would support his alleged defamatory meamngs with facts. (See Tr. 39:23-40:3 (''you

have offered to amend the complaint to make it more clearly set out facts that estblish tht this

is defamatory").) Thus, Plaintiffs new, conclusory, speculative, and wholly unsupported

allegations of defamatory meaning must be dismissed.9

Finally, in the conteJ( of alleging his injures, Plaitiff makes new allegations ("New

Injur Allegations,,).lo (See F AC ~~ 36, 62.) The New Injur Allegations do not support

Plaintiffs defamatory meaning allegations, and Plainti does not alege otherwise. Most

importantly, Plaintifhas not identifed a single individual who understood the Statements to

convey to him or her any of the alleged defamatory meanings. ii Plaintiffs New Injur

Allegations are specifically deficient as follows:

, Additionally, even assuming arguendo that the Statements could reasonably be understood to mean that

Hallngby "inrentionally refrining from conductig the customar provenance investigation prior to purchase," the
Statements would not be actionable because this meaning is not defamatory. (F AC 111126, 56.) Such a meaing
would not be defamatory because it would not "tend(J to expose (Plaintim to hatred, contempt or aversion, or to
induce an evil opinion of him in the minds ofa substantial number ofthe community." Golub, 681 N.E.2d at 1283
(internal quotation marks omitted). Hallingby had no legal, moral, or other obligation to conduct a customar
provenance investigation prior to his purchase, and Plaintiff does not allege otherwise. The only reason Hallingby
would have had to do a title check is to make sure - for his own sake - that he was not buying a car with a less-tlan-
clear title. If Hallngby concluded tlat it was wort it to save the time and money to do a less-than.customar
provenance investigation in exchange for an increased risk that he was purhasing a car with a less-than-clear title,
then he had every rit to do a less-than-customar provenance investigation. Simply stating that Hallingby chose

such a legitimate course of action is not defaatory.

'0 The Cour did not grant Plaintiffpennission to amend his complaint to add new allegations of 
injury, and

thus tle Cour should strike the New Injury Allegations to the extent they are new allegations of injur. See supra,
Par II.

" During Oral Argument, Plaintiffs counsel stated: "Mr. Hallingby's affdavit states tlat people did come up
to him and question his title to the car." (fr.36:14-17.) The Cour responded: "They came up to him. But none of
them said, at least in what you gave me, I see you are a (knowing) receiver of stolen goods. Because that's what it
has to imply." (Tr.36:18-20.)

14
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· Plaitiff does not alege that many of the referenced individuas were even
aware of the Statements, let alone tht the Statements caused the alleged
suspicion in the "Ferrar Communty" (which, if it existed, could have
been caused by, for eJ(ample, the ongoing police and Interpol
investigations)

· Many of the allegations are utterly irrelevant to whether readers of the
Statements understood them to mean that Plaintiff knowingly purchased a
stolen car.

· One allegation admits tht the Ferr enthusiasts who read the
adverisement could not identity that the "ownet' to whom the
advertsements referred was Hallngby. (F AC mr 36, 62 ("The enthusiasts
stated, inter alia, that the owner (Hallingby) . . . . ").)

· Plaintiff makes conclusory asserions as to what statements "implied" and
what the "tone and tenor" of statements indicated the speakers realy
meat.

. Several allegations are not credible after Plaintiff "fairly sumarized"

what friends and acquaintaces in the Ferrar Communty had said to him
related to the advertisement as: "Isn't that your ca?," "I hope there's no
problem," "I was sorry to read about ¡you/your car)." (pI. Aff ii 9.)

. Plaintiff repeatedly fails to identi the people he references.

D. Plaintiff Has Failed to Allege tbat Defendants Were
Grosslv Irresponsible or Acted Witb Actual Malice

Plaintiff in this case must adequately allege that Defendants were grossly irresponsible

and acted with actual malice. Plaintiff has failed to do SO.12

1. The Statements "Arguably" Involve a

Matter of Le2itimate Public Concern

"To state a claim for defamation under New York Law, the plaintiff must allege. . . fault

amounting to at least negligence on par of the publisher. . . ." Gargiulo v. Forster & Garbus

Esqs., 65l F. Supp. 2d l88, 192 (S.D.N.Y. 2009) (Cedarbaum, J.) (citig Dilon v. City a/New

" The issue offau!t can be decided on a motion to dismiss. See. e.g., Sheridan v. Carter, 48 A.D.3d 447,448

(2d Dep't 2008) (affnning grant ormation to dismiss because fault under the Chapadeau stadard was inadequately
alleged); Love v. Willam Morrow and Co., 193 A.D.2d 586, 588 (2d Dep't 1993) (same); Hollander v. Cayton, 145
A.D.2d 605, 606 (N.Y. Sup. C!. 1988) (granting motion to dismiss because actual malice was inadequately alleged);
Hassan v. Spicer, No. 05-CV-1526, 2006 U.S. Dis!. LEXIS 3571, at *8 (B.D.N.Y. Jan. 31,2006) (same), aIId, No.
06-0934-cv, 216 Fed. Appx 123, U.S. App. LEXS 3359; Amadasu v. Bronx Lebanon Hasp. Clr., No. 03 Civ.6450,
2005 U.S. Dis!. LEXS 774, at *51 (S.D.N.Y. Jan. 21, 2005) (magistrate rpl. & rec.) (same), adopted by, No. 03 Civ.
6450,2005 U.S. Dis!. Lexis 7081.

l5
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York, 26l A.D.2d 34, 38 (lst Dep't 1999) (citing Rest.2d Torts § 558)). However, where the

content of an allegedly defamatory statement is "arguably" withn the "sphere oflegitimate

public concern," which is "reasonably related to matters warting public eJ(position," a

plaintiff must adequately allege that the publisher acted in a "grossly iresponsible maner" in

publishing the statement. Chapadeau v. Utica Observer-Dispatch, Inc., 341 N.E.2d 569,571

(N.Y. 1975).

Here, Defendants published Statements regarding the investigation of and attempt to

recover a stolen rare Ferrari. This clearly renders the subject matter of the Statements a matter of

public concern. New York cours have eJ(plicitly stated that accusations of criinal behavior

and the operations of the criminal justice system are matters waranting public eJ(position. In

Pollnow v. Poughkeepsie Newspapers, Inc., the cour commented that it is "plain" that "alleged

criminal conduct" and the "operation of the criinal justice system" regarding the disposition of

the criminal charges are matters of "legitiate public concern." 107 A.D.2d LO, l5 (2d Dep't

1985), afd, 67N.Y.2d 778 (l986); see also Maloney v. Anton Cmty. Newpapers, Inc., l6

A.D.3d 465 (2d Dep't 2005) (aricle describing incident involving plaintiff that resulted in

plaintiff being arested and charged with menacing dealt with matter oflegitimate public

concern).l3

Additionally, that multiple news aricles were wrtten and published about the seizue

of the stolen Automobile by the autorities demonstates that the investigation of and attempt to

recover the Automobile is a matter of legitimate public concern.l4 See Gaeta v. N. Y. News, Inc.,

13 Indeed, Plaitiffs own allegations of the "Ferrar Community's" interest in the subject maller orthe
Statements demonstrte that it is a maller of public concern. (See, e.g., FAC "36,62.)

14 See, e.g., Bil Sanderson, "Sorr, Your Ferrari," New York Post (Sept. 6,2008), available at

htt://ww.nypost.comlsevenl09062008/news/regionalnews/sorr--our-terrari_127750.htm; Noah Joseph,

"Connecticut Police seize rare stolen Ferr 250 PF Cabrio," Autoblog (Sept. 9, 2008), available at
htt://www.autoblog.com/2008/09/09/connecticut-police-seize.rare-stolen-ferrari-250-pf-cabrio.arllcle reprinted In

l6

Case 1:09-cv-02223-MGC     Document 44      Filed 03/24/2010     Page 24 of 42



465 N.E.2d 802, 805 (N.Y. 1984) ("Determining what editorial content is oflegitiate public

interest and concern is afunctionfor editors." (emphasis added)); Huggins v. Moore, 726 N.E.2d

456,460 (N.Y. 1999) ("(The Chapadeau standard is (thus) deferential to professional

jouralistc judgments. Absent clear abuse, the cours wil not second-guess editorial decisions

as to what constitutes matters of genuie public concern. ").

Thus, there is little doubt tht the investigation of and attempt to recover the Automobile

is a matter oflegitimate public concern, and there is no doubt that it is "arguably" such a matter.

See Chapadeau, 34l N.E.2d at 571; Robert D. Sack, Sack on Defamation: Libel, Slander, and

Related Problems § 6.4 (2008) ("The use of the phrase 'arguably within the sphere oflegitimate

public concern' has effectively avoided. . . the apparent necessity for cour to decide in each

instance what is and what is not of general or public interest. As soon as a serious issue arses as

to whether a publication treats a matter of legitimate public concern, it is automatically resolved

because it becomes apparent that the matter is at least' arguably' of legitiate public concern.");

Albertv. Loksen, 239 F.3d 256, 269-70 (2d Cir. 200l) ("decisions in which Chapadeau was held

inapplicable because the subject mattr was not a matter of legitimte public concern are

eJ(tremely rare"); Konikoffv. Prudential Ins. Co. of Am., 234 F.3d 92, l02 n.9 (2nd Cir. 2000)

("the scope of what is 'arguably with the sphere of public concern' has been held to be

eJ(traordinarily broad").

Indiac.r (Sept. 10,2008), available at htt://www.indiacar.netnews/n90335.htm; Robert Farago, "How Could
Hallingby NOT Know tbis Ferrari Was Stolen?," The Truth About Cars (Sept. 6, 2008), available at
htt://www.thetrthaboutcars.comlow-could-hallingby-not-know-this-ferrar-was-stolen; "Ferri Stolen Decade

Ago Found In Sharon," Connecticut Eyewitness News Channel 3 Website, WFSB.com (Sept. 5, 2008), available at
htt://www.wfsb.comlnews/17400417/detail.html: Tony Hammer & Michele Hammer, "Ferrari Stolen in Spain
Turs Up in Connecticut," Aboutcom Classic Cars Blog (Sept. 9,2008), available at
htt://classiccars.about.comIb/2008/09/09/ferri-stolen-in-spai-tus-up-in-connectlcut.htm; "Stolen Ferrari Wort
$5 Milion Found In Conn.," WCBS (September 5, 2008), available at
htt://wcbstv.comlwatercooler/stolen.ferrari.ferrari.2.81 120S.htil.

l7
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2. Plaintiff Has Failed To Adequately Alege
That Defendants Were Grosslv IrresDonsible

As the Statements "arguably" involved matters of legitimate public concern, Plaitiff

must adequately allege that Defendants acted in a grossly iresponsible maner. This standard

"is highly protective of defendants; it is almost as diffcult as 'actual malce' for plaintifs to

meet in most cases, and more diffcult in some," Sack, supra, Par II.D. l, § 6.4.

In fact, Defendants undertook due diligence before publishing the ads, and had a

reasonable basis to believe the Statements were true. As Bares eJ(plained in his Februar i l,

2009 letter to Plaitiffs counel:

When we reeived the enquiry from a Swiss lawyer (Oliver Weber) about placing
an ad for the whereabouts of sin 0799 GT, I contacted Mr. Marcel Massini of
Switzerland. He is a recognized worldwide Ferrari authority and keeps detaled
records of the history of all the early Ferraris. I asked him if the car was ever
reported stolen and he came back to me in writig that yes, it was reported stolen
in Spain in 1992. This is also on his detaled history of the car, which Massini
also provided me.

(See Affdavit of John W. Bares, Jr. dated Aug. 2l, 2009 ("Bares Af.") ii 7 (docket #l4 and

attached at Exl. 3)15; Bares Aff. ii 4 & EJ(h. 3 (Massini stated to Bares in a March 4, 2008 e-

" After Plaintiff reviewed the affdavits of Defendats John Bares, Jr. and Gerald Roush, Plaintiffadded
certain allegations in his FAC that had not appeared in his originai complaint. Specifically, Plaintiff alleges in bis
F AC tbat among serious Ferri Collectors, dealers and enthusiasts, ''tbe Automobile is sometimes referred to as
'0799.'" (FAC ~ 14.) In making this allegation, Plaintiff relied on the Bares Affdavit. (See. e.g., Plaintiffs
Opposition to Defendants' Motion to Dismiss Plaintiffs Original Complaint "PI. Opp." (docket #27) at 14 ("In his
March 8, 2008 email to Marcel Massin, defendant Bames asks, 'What's up with 0799?' referring to the vebicle by
its chassis number. (See Defendants' Exhibit 3; Bares Aff. at ,14.)"). In addition, Plaintiff alleges in bis F AC that
"Roush and Rousb, Inc. examined a computer database that showed Hallingby as the curent owner in possession."
(pAC ~ 29.) In makig this allegation, Plaintiff relied on the Roush Affdavit. (See. e.g., Affdavit of Gerald L.

Roush dated Aug. 24, 2009 ("Roush Aff.") ~ 3 (docket #15 and attched at Exh. 4) ("For many years, I have entered
the information that I have received regarding the Automobile in a database.").) Plaintiff may not cherr-pick par
of documents that Defendants provided to him after he fied his orginal complaint to rely on in drafting new
allegations in his amended complait without being subject to the se!tled rule that the Cour may then consider the
entirety of those documents. Thus, the Cour may consider the entirty of the Bares and Roush Affdavits in

deciding this motion to dismiss. See. e.g., Heller Inc. v. Design Within Reach. Inc., No. 09 Civ.1909, 2009 WL
2486054, at *1 (S.D.N.Y. 2009) ("In deciding the defendant's motion to dismiss, the Cour may consider...
documents that the plaintiff relied upon in bringing suit and either are in its possession or of which it had
knowledge."); see a/so supra, Note 1.

l8
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mail regarding the Automobile: "yes it is stolen!"); Bares Aff. ii 5 & Em. 4 (Massini's history

of the Automobile states that the Automobile was stolen in 1992).)

As for Roush, Massini informed him bye-mai on September 28, 2000 that the

Automobile had been stolen. (See Roush Aff. ii 3.) Roush relied on the information from this

September 28, 2000 e-mail frm Massini, among other evidence, to support his belief that the

Statements in the Letter were tre when he published them. See id

In addition, Swiss Attorney Oliver Weber represented to both Roush and Bares that the

vehicle was stolen in the teJ(t of the adverisements. (See FAC iiii 20,50; supra, Note 2 and

associated teic Roush Aft mr 2,4, 8 & EJ(hs. 2, 5; Bares Af. iiii 2, 6 & Exh. 1, 6.)

Here, Plaintiff does not allege that Defendants could not have reasonably relied on

Massini or Weber. In New York, publishers are generally protected when they rely on thrd

par sources. Unless they have substatial reason to doubt the accuracy of such a source, they

can rely on that source without fear of a defamation fiding. See, e.g., Chaiken v. VV Publ 'g

Corp., 1 19 F.3d LOL8, l032 (2d Cir. 1997) ("Absent 'obvious reasons' to doubt the trth of an

aricle, a newspaper does not have the 'intolerable burden of rechecking every reporter's

assertions and retracing every source before' publication" (quoting Karaduman v. Newsda,4l6

N.E.2d 557, 566 (N.Y. 1980)); Gaeta, 465 N.E.2d at 804,806-07 (defendant not grossly

irresponsible because "she had no reason to suspect her source" on whom she relied in

publishing challenged statements).16

'6 As the cour in Ortiz v. Valdecastilla, 102 A.D.2d 513, 520 (1st Dep't 1984), stated:

(The Chapadeau standard has been broadly interpreted. . .. In both Robart( v. Post-Standard, 52
N.Y.2d 843 (N.Y. 1981)) and Carlucci( v. Poughkeepsie Newspapers, Inc., 88 A.D.2d 608 (2d
Dep't 1982)), summar judgment was granted without any evidence orthe reliabilty orthe
sources involved. In neither case did the reorter know even the name or the alleged police offcer
with whom he had spoken, and neither reporter verified the eroneous inormation with a second
soure.

19
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Thus, as both Roush and Bares relied on two reliable sources who both confrmed the

trth ofthe Statements: (l) Marcel Massin - a recognized worldwide Ferrari expert who keeps

detailed records of the history of all early Ferrars (see Bares Aft "i 3); and (2) Swiss Attorney

Oliver Weber - the individual who placed the advertsements, Defendants were not grossly

irrsponsible. See, e.g., Wongv. World Journal, No. 111729/200l, at lO (N.Y. Sup. Ct. July l2,

2002), available at htt://decisions.cours.state.ny.us/search/query3.asp, ("A finding of gross

irresponsibilty on the part of a defendant publisher thus requies proof of, but not limited to,

knowledge of the falsity of their source or a complete failure to confirm source information."

(emphasis added)).

Moreover, Plaintiff alleges insuffcient facts to support his fault allegations against

Roush. First, Plaintiff alleges that pior to publication, "Roush and Roush, Inc. eJ(amined a

computer database that showed Hallingby as the curent owner in possession." (FAC"i 29.) But

there are always subsequent possessors of a stlen car. Whether or not such possessors know the

car has been stolen in the past, one could reasonably eJ(pect them and third-pares to describe

them as an owner in possession.

Also, Plaintiff omits that the document Plaintiff relies on in makng this allegation states

that the database that Roush eJ(amined eJ(plicitly states that the Automobile had in fact been

stolen in Marbella, Spai just as the Statements asser, and that Marcel Massin was the source

for tls inormation. (See F AC "i 29; Roush Aff. "i 3.) Thus, far from suggesting the Statements

were "probably false," the database that Roush examned prior to publication was a reliable

source supporting the trth of the Statements. (F AC "i 29.)

Plaintiff additionally argues that Scott Rosen, the alleged previous owner of the

Automobile, and Nicola Soprano, who brokered the Automobile's sale to Plaintiff, gave Roush

20
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senous reason to doubt the accuracy of the Statements before Roush allegedy republished the

statements. (FAC irir 3l-33.) As eJ(plained below, the Cour need not consider these arguents

because they are relevant only to the allegations that Roush republished the Statements, which

allegations are insuffcient because they do not specifically allege when the Statements were

republished. See supra, Par il.F.

Additionally, Plaintiffs claim that Soprao could have given Roush reason to doubt the

accuracy ofthe Statements before Roush's republications clearly must fail, as Soprano did not

approach Roush unti after Roush had published the Statementsfor the final timeP

Regardless, Plaitiff admits that Rosen informed Roush that he was the previous owner

of the Automobile and that Soprano informed Roush that he brokered the sale to Plaintiff. (F AC

irir 3 l, 32.) If it were discovered that Rosen bought, possessed, or sold the Automobile knowing

it was stolen, or that Soprano brokered the sale of the Automobile knowing it was stolen, they

would be e~osed to serious cnminal and civil liabilty. Hence, Roush knew that Rosen and

Soprano had a huge personal interes in preventing the Statements from being republished and in

preventing the public and the authorities from believing tht the Automobile was stolen. Thus

Rosen and Soprano were inherently biased. More importantly, Plaintiff does not allege that

Rosen or Soprano gave Roush any evidence that the Automobile was not stolen. Bald assertons

supported by no evidence by Rosen or Soprano, who were known to be biased by Roush, should

not have given Roush serious reaon to doubt the trth of the Statements, especially given that

17 Plaintiff does not allege when exaclly Soprano approached Roush, when Roush republished ihe Statements,

or directly alIege that it wa before Roush's re-publications because, as Plaintiff knows, he canot. (FAC~' 32, 33.)
As Soprano admitted, he does not know when he approached Roush. (See Affdavit of Nicola Soprano dated

Oclober 28, 2009, (dockei# 19 and Exh. 5), at'l 13 (Soprano stles that he spoke with Roush "(ojn or aboulApril
and May of 2008").) In facl, Soprao spoke with Roush on May 18,2008 - approxiately one month afer Roush
lasi republished the Statements. Thus, anything Soprano alIegedly said to Roush is irelevant to Roush's fault. (See,
e.g., PI. Opp. at 26 ("Fault is measured at the time a/publicaion - not aftrward. Dibella v. Hopkins, 403 F.3d 102
(2d Cir. 2005) (actal maice involves the subjective state of mind of the publisher at the time of publication).").)

2l
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two reliable sources had both previously confrmed to Roush the trth of the Statements. See

supra, t1s section.

As for Bares, Plaintiff alleges only one fact that could possibly suggest fault - that in

200 1 Hallngby entered the Automobile in a rare Ferrari show that Bares sponsored and that

Bares "identified the Automobile to visitors at the show by afJ(ing to it a sign that stated:

'Serial No. 0799,' 'Owner Paul Hallngby. ..18 (FAC ir 58.) From this one fact, Plaintiff jumps

to the conclusion that "Defendants Bares and CavaIino, Inc. were fuly awae that Hallngby

owned the Automobile" when they published the Statements seven years later. ¡d. But Plaintiff

alleges no facts to show why such gross speculation is justified. See, e.g., ArS¡, 493 F.3d at 98

(plaintiff "must provide the grounds upon which his claim rests through factual allegations

suffcient 'to raise a right to relief above the speculative leveL. '" (quoting Twombly, l27 S. Ct. at

1965)). Presumably, Bares or one of his employees asked Hallingby or one of his associates for

the serial number and owner of the Automobile and then wrote the answer down on a sign in the

process of creating such sign for every car in the show. Bares may never have seen the sign

and even if he did, or created it hiself, he likely forgot its contents soon after, let alone seven

years later. In addition, the Automobile stil of coure could have been stolen (with or without

the "owner's" knowledge). All stolen cas will have subsequent possessors who, whether they

know the car is stolen or not, wil claim to be the owner of the car. Thus, even had Plaitiff

adequately pled that Barnes knew that in 200 1 the curent possessor of the Automobile

represented that he was the owner, it should not have given Bares serious reason to doubt the

trth of the Statements, especially given that two reliable sources had both previously confrmed

to Bares the trth of the Statements. See supra, t1s section.

The Court did not grt Plaintiff permission to add this allegation to his amended complait - which is
relevant to fault, not defamatory meaning - and thus the Cour should strike it. See supra, Par II.

18
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I

3. Plaintiffs Admissions Demonstrate That He is a Public Figure

in the Communitv in Which Defendants Published the Statements

Plaintiffs admissions (discussed below), clearly show that he is a public figue withn the

"Ferran Community" - which Plaintiff alleges is the relevant public for ths litigation and the

audience for the alleged defamation. (See e.g., FAC" 2,7, 2l, 22, 5l, 52.)19

Plaitiff must be considered a public figue for the puroses of ths case because he is a

public figure in the communty in which Defendants published the Statements.

A person may be widely known or engaged in a public controversy in a specific
place or among specific people and therefore a public figue in relation to some
and not to others. A plaintiff may thus be, for eJ(ample, a public figure for
puroses of suit against a defendant who publishes in a small discrete community
in which the plaitiff is known. . . .

Sack, supra Par II.D.l, § 5.3.9. Whle Plaintiff is not a general purose public figue, the law

has been established for decades that an individual can be a public figue withn a more delimited

corrunty. See, e.g., Chapman v. Journal Concepts, Inc., 528 F. Supp. 2d 1081, 1089-95 (D.

Haw. 2007) (plaintiff held to be "a public figue within the surg communty."); Chandok v.

Kesslg, No. 5:05-l076, 2009 WL 2762167 (N.D.N.Y. Aug. 27, 2009) (holding that plaintiff was

a limited interest public figure in plant biology corrunity and noting that she had co-authored

arcles and was known within the communty); Colln/atls v. Dimas, 965 F. Supp. 51 l, 517

(S.D.N.Y. 1997) (holding that plaintiff was a public figue in Greek-American communty);

Celle, 209 F.3d l63, l77 (holding tht plaintiff was a public figure in "Metropolita Filpino-

" Plaintiff admitted in his original complaint and his opposition to Defendants' motion to dismiss Plaintiffs

original complaint that the "Rare Ferrar Community is the relevant community to be analyzed for the puroses of
this case. (See, e.g., Original Complaint (docket #1)~' 11, 12, 14, 15, 18,30,31,34; PI. Opp. at 1 i, 13, 14, 19
(emphasis added).) The Cour did not grnt Plaintiff permission to amend his complaint to make the relevant
community the "Ferrri Community" instead, and thus the Cour should strike this amendment. See supra, Par II.
Indeed Plaintiffs amendment cuts against the purose for which leave to amend was grted - a larger, less expert,
less specialized community that deals in "regulat' non-rae Feris would be less liely to be awar of the alleged
backgound facts necessar to understand the alleged defamatory meanings (e.g., the fact, nature, and implications
of the provenance checks). See id.

23
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American communty"). Especially relevant for ths case is Mackay v. CSK Publishing Co.,

which held that plaintiff was a "limted use public figue" withn the community of Corvette

enthusiasts. 693 A.2d 546, 554 (N.J. Super. Ct. App. Div. 1997).

Here, there can be no doubt that Plaintiff is.a public figu within the "Ferrar

Community." Plaintiffs admissions demonstrate that he is known in, and thus is a public figue

in, the Ferri Community. For example, Plaintiff alleges in his F AC that:

. The Automobile "is well know to serious Ferrar collectors, dealers and

enthusiass. . .. From the time of purchase onward, Hallingby maintaed
the Automobile openly. He entered it in a number of major vintage auto
shows and allowed it to be photographed for Ferrar magaznes." (F AC
ir 14.)

. "Prior to the publication of the sttements complained of herein, members
of the Ferrari Communty accurately believed that Hallngby was the
Automobile's rightf owner." (FAC ir l6.)

. "(The individuas listed above and other members of the Ferrar
Communty accurately understood that Hallngby is an eJ(perienced
purchaser ofrare Ferrars...." (FAC ir 18.)

. "Members of the Ferrar Communty, including those listed hereinabove,
read the above-quoted statements in the Magazine and understood that the
reference to a 'Ferrar collector on the East Coast of the U.S.A.' was a
reference to Hallngby because they knew that Hallingby owned the
Automobile and had maintained it openly for over eight years." (F AC

ir 52; see also id ir 22.)

Moreover, Plaintiff has admitted that: "Hallingby has collected rare Ferrs for 15 years.

Durng that time he has been actively involved in the rae Ferari community, attendig car

shows, (and) cultivatig frendships among Ferri dealers and collectors. . . ." (pi. Opp. at 2);

Hallngby seeks "to maintan his good reputation in the Ferrar communty." (id.); and Hallngby

"made the car available for photographs that were published in a Ferri enthusiasts' magazne

with 'Paul "Barey" Hallngby' listed as the owner. He also entered the car in Ferrari shows."

(id. at 4 (citations omitted)). Thus, plaintiff deliberately, and well before the alleged defamatory

24
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statements were published, put hiselffoiward in the Ferrar Community, was well known there,

and identified himselfwith the Automobile in question. This exactly meets the standard for

public figue set fort in Chandok and elsewhere.

Indeed, the Cour can eaily determine that Plaintif is a public figue on ths motion to

dismiss, as Plaintiff must necessarily allege facts that classif Plaitiff as a public figue in the

communty to which the Statements were published because Plaitiff must necessarily allege that

members of that community knew who Hallingby was in order for Plaintiffs claim to be viable.

Specifically, because the Statements do not name Hallinby, Plaintiff must allege that readers

knew who Hallngby was such that they knew the Statements referred to Hallingby, which

Plaintiff is requied to allege to satisfY both the of and concernng and defamatory meang

elements. See supra, Pars m.B & C. Plaintiff caot have it both ways -- he canot argue

(1) tht Plaintiff was so well known to those in the communty in which the Statements were

published that those who read them would have known the Statements referred to Hallngby,

even though they do not identifY him, and (2) that Plaintiff was not well known to those in the

community in which the Statements were published, and thus Plaintiff should not be considered

a public figure in that limted communty.

4. Plaintiff Has Failed To Adequately Allege
That Defendants Acted with Actual Malice

Because Plaintiff is a public figue, he must make "a showig of 'actual malice'-that is,

(that Defendats made the Statements) with knowledge that (they were) false or with reckless

disregard of whether (they were) false or not. A plaintiff must prove actual malice by clear and

convincing evidence." DiBella v. Hopkins, 403 F.3d l02, 1 LO (2d Cir. 2005) (citations omittd).

To allege a defendant acted with "reckless disregard" of the trth, a plaitiff must alege that the

defendant acted with "a high degree of awareness that the adversement was false." Dally v.

25
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Orange County Publns, 1 l7 AD.2d 577, 579 (2d Dep't 1986). As discussed above, Plaintiff has

not adequately pled gross iresponsibilty. See supra, Par II.D.2. Thus Plaintiff has failed, ipso

facto, to plead the higher stadard of actul malice. See, e.g., Dally, l17 A.D.2d at 577-79

(holding no actual malice even where plaintiff had previously directly inormed defendant and

provided undisputed evidence that the statements were false and defendat relied on an

''ueliable source").

E. Tbe Statements Are Not Libelous Per Se And Plaintiff

Has Failed To AdeQuatelv Plead SDeciaI Damaiies

To adequately plead a libel claim, the Statements must be libelous per se or Plaintiff must

have pled special damages. See, e.g., Drug Research Corp. v. Cur/is Publ 'g Co., 1 66 N.E.2d

319,322 (N.Y. 1960); Meehan v. Newsday, Inc., 54 AD.2d 560, 560 (2d Dep't 1976); Celle, 209

F.3d at l76.

1. Tbe Statements Are Not Libelous Per Se Because

Tbev Require Reference To Extnnsic Facts

A statement is not per se libelous ifit requires reference to eJ(trinsic fact to understand

its alleged defamatory meang. See, e.g., Frawley Chem. Corp. v. A. P. Larson Co., 274 AD.

643,644 (lst Dep't 1949) ("(I)t is necessar to plead and prove special damages arising from

injur to a plaintiffs business as a result of the publication of words, however falsely or

maliciously spoken or wrttn if they were not defamatory upon their face, but require to be

shown to have been so by extrinsic evidence." (citing ten New York cases)); Sack, supra Par

Par II.D.1, §§ 2.8.1,2.8.3; PI. Opp. at l5.2o Here, the Statements are not per se libelous, and

Plaintiff does not allege otherwse. Indeed, Plaintiff has withdrawn in his amended complaint

20 Whether a statement is libelous per se is a question oflaw for the court to determine. Sack, supra Par

Il.D.l, § 2.8.4.
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.,

i

the allegations in his original complaint that the Statements were per se libelous. (Compare

Original Complaint iiii l7, 33 with FAC iiii 25, 26, 55, 56.)

Here, reference to at least the following eJ(trnsic facts are necessar to understad the

alleged defamatory meang of the Statements: (l) that it is unikely, ifnot impossible, for a

buyer to purchase a stolen rare Ferrari like the Automobile without being aware that it is stolen;

and (2) that Hallingbrl owned the Automobile. The Statements neither eJ(plicitly nor implicitly

communcate these facts. Without reference to these eJ(triic facts, the Statements' alleged

defamatory meanng - that Hallngby had knowingly purhased and/or possessed a stolen Ferrari

and intentionally refrained from conducting the customar provenance investigation and/or

deliberately ignored information indicating the Automobile was stolen - caot be established.

Without reference to these eJ(trinsic facts, the Statements' apparent meanng is simply that a

stolen Ferrari was last reportd to be in the custody of a Ferrar collector in Sharon, Connecticut

(the Letter) or the east coast of the USA (the Magazine).

2. Plaintiff Has Failed To Plead Special Damae:es

Under New York defamation law, "special damages" consist of "the loss of something

having economic or pecuniar value that must flow directly from the injur to reputation caused

by the. defamation." Celle, 209 F.3d at l79 (internal quotation marks omittd); Matherson v.

Marchello, LOO A.D.2d 233, 235 (2d Dep't 1984) ("Special damages. . . must flow directly from

the injur to reputation caused by the defamation. . . they must be fuly and accurately identified

with sufcient paricularty to identify actual losses." (citations and internal quotation marks

omitted)). See also, e.g., Sack, supra Par II.D.l, § 2.8.7.1 ("Special damages refers only to

'I
Ind""d, the Statements neither accuse Hallngby of a crime nor even mention or refer to hi, and thus they

are not per se libelous. See Barry Harlem Corp. v. Kraj 652 N.E.2d 1077, 1080 (Il. App. Ct. 1995) ("A statement
which does not mention the plaintiff by name cannot be injurious to him or her on its face (per sej."); Lindv.
O'Reilly, 636 P.2d 1319, 1320 (Colo. Ci. App. 1981)(news report not libelous perse where it did not refer to
plaintiff.
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pecunar damages such as out-of-pocket loss." (citations omitted)). Plaintiff alleges special

damages only for "defending baseless charges." Ths allegation is insuffcient because Plainti

fails to allege how these alleged "baseless charges" were directly caused by the Statements.22

Plaintiff alleges that a confdential source reportd to the Conneccut Police that the

Automobile was stolen, and showed them the Statements. (pAC ~~ 38,64.) Plaintiff also

alleges that the Connecticut Police seized the Automobile. ¡d. But the Seizue of the

Automobile and the associated cnminal investigation (much less any associated legal fees) did

not "flow directly from the injur to reputation caused by the defamtion." Celle, 209 F.3d at

l79 (internal quotation marks omitted). In other words, the advertisements were not the direct

cause of the seizue and the associated investigation. TIs is made clear in the ful relevant teJ(t

of the seizue warant,23 which states:

(Te Confdential Soure) stated to Affant VanTine that he/she was aware of a
1 958 Ferrar 250PF, with Vehicle Identification Number 0799GT that was stolen
in Spain in the early 1990's that he/she believes is now being stored in
Connecticut. . . . The Confdential Source stated that a Paul "Barey" Hallingby
of (redacted) is curently holding the vehicle. The Confdential Source provided
Affiant VanTine with a history of the vehicle that he/she obtaied from the
internet. The history shows that the vehicle was reported as "disappeaed, stolen"
prior to 1993 and, after having changed hands several times, is curently owned
by "Paul Hallngby, CT, US." The Confdential Source showed Affant Van Tine
an advertsement in "Cavallino," a magazine that caters to high-end vehicle
collector, statig that the 1958 Ferrari 250PF, with Vehicle Identification Number
0799GT, is stolen. ... Afant confrmed though Interpol that the 1958 Ferr
250PF, with Vehicle Identication Number 0799GT was stolen in Marbella,
Spain beteen the dates of May 1St, 1993 and September 30th, 1993 and was
reportd as such to Interpol by the Swiss Police. It remains listed in Interpol as
"stolen." . . .. On July 21 ", 2008, Afant Van Tine received numerous
documents from Oliver Weber, the Swiss Attorney who represents the victim in

22 Moreover, Plaintiff admits that no "charges" were hrought against him to defend. (PI. Opp. at 32.)

" The Cour may consider the contents of the seizure warrant both because Plaintiff (1) referred to it In, and
(2) had knowledge of it and relied on it in, drftng his amended complaint. See, e.g., Heller, 2009 WL 2486054, at
'1 ("In deciding the defendant's motion to dismiss, the Cour may consider documents incorporated in (the
complaint) by reference. . . or documents that the plaintiff relied upon in bringing suit and. . . of which it had
knowledge."); FAC ~f 38,64: PL. Opp. at 1,6,7,17 n.10. Also, the Cour may consider the seizure warant because
it is par of the Roush Affdavit. See supra, Note 15; Roush Aff.' 7, Exh. 9.
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ths case. The documents highight the investigation conducted by him on behalf
of his client. There are thre "Requests for Seizue and Recovery." . .. These
"Requests" provide a detailed sumar of the events surounding the theft of the
vehicle. . .. Mr. Weber also provided three "Directories of Evidence
Documents," two of which have attchments. The priar "Directory" has

original notad statements and signatues and the other having attchments

contains copies of those notarzed sttements and signatues. The attchments are
varous aricles, statements, and other documents that support the accusations

made in the aforementioned "Requests for Seize and Recovery."

(Exh. 6 at 3.l-3.3, ir 4,6, l2; RoushAf. ~ 7, Exh. 9.) Much more signficant information than

the Maga:ine advertsement was presented to the judge who granted the warant. This

information included that Interpol confrmed that the Automobile was stolen, that the Swiss

Police reported the Automobile as stolen, and an attorney's detailed sumar of the events

surounding the theft of the Automobile with supportg evidence. Therefore, it is not plausible

that that advertisement, rather than ths other more probative information, was the diect cause of

the issuace of the warant: See Iqbal, l29 S. Ct. at 1949 ("Where a complaint pleads facts that

are merely consistent with a defendant's liabilty, it stops short of the lie between possibilty

and plausibilty of entitlement to relief. . . . Determinig whether a complait states a plausible

claim (will) be a conten-specific task that requires the reviewing court to draw on its judicial

eJ(perience and common sense." (internal quotation marks omitted)); Twombly, l27 S. Ct. at

1974 (A complaint must plead "enough facts to state a claim for relief that is plausible on its

face. ").

Moreover, the advertisements could not have caused the warant to be issued for the

Automobile's seizure because the issuance of the warant required probable cause, and the

Maga:ine Advertisement could not, as a matter of law, have constituted probable cause. See,

e.g., Connecticut v. Buddhu, 825 A.2d 48,55-56 (Conn. 2003) ("Probable cause, broadly

defined, comprises such facts as would reasonably persuade an imparial and reaonable mind
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not merely to suspect or conjecture, but to believe that criminal activity has occurred." (internal

quotation marks omitted and emphasis added)); (EJ(h. 6 at l, 3.1 ~ l7; Roush Af ~ 7, Exh. 9.)

Plaintiff also alleges that "(aJs a fuher direct and proJ(imate result of the publication of

the statements, the value of the Automobile fell by in excess of one milion dollars and it became

unsalable. The Automobile remains substatially below its pre-publication value." (FAC mr 39,

46, 65, 72.) As an intial matter, this is not an allegation of special damages because Plaitiff

does not allege that it is an allegation ofspecial daages. See, e.g., Matherson, LOO A.D.2d at

235; Fed. R. Civ. P. 9(g).

But even had Plaintiff alleged ths was special damages, the allegation that "the value of

the Automobile fell by in eJ(cess of one milion dollars and it became unsalable" would clealy

be an inadequate special damages allegation for thee independent reasons: (l) allegations of

round number loss amounts are insufcient; (2) potential buyers must be identified for claims of

lost customers or sales; and (3) an allegation of a decline in market value is insufcient. See,

e.g., Drug Research Corp. v. Curtis Pub. Co., l66 N.E.2d 319, 322 (N.Y. 1960) ("(SJpecial

damage must be fully and accurately stated; if the special damage was a loss of customers, . . .

the persons who ceased to be customers, or who refused to purchase, must be named. . .. The

damage claied is $5,000,000. Such round figues, with no attempt at itemization, must be

deemed to be a representation of general damages." (citations and internal quotation marks

omittd)); Camarda v. Vanderbilt, l47 A.D.2d 607, 609-l0 (2d Dep't 1989) ("The plaintiffs

make a general claim that the value of the propert surounding the race tracks has diminshed by

approJ(imately $5,000 because of the flea markets. Such round figures, with no attempt at

itemization, must be deemed to be a representation of general damages. Nor does the affidavit of

the real estate broker establish that the plaintiffs have sustained any present injur.") (citation
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and internal quotation marks omitted); Steinberg v. Erie R. Co., 103 Misc. 573, 576 (lst Dep't

App. Term 19l8) ("the amount of the market decline (is) properly general and not special

damage'').

F. Plaintiffs Alegations that Roush Republished the Statements

In "SubseQnent Editions of the Letter" Are Insuffcient

Additionally, Plaintiffs allegations that Roush republished the Statements - and

specifically the allegations that Scott Rosen and Nicola Soprano gave Roush reason to doubt the

Statements' accuracy before Roush republished them, see infra, Par II.D.2 -- are facially

deficient. Plaintiff alleges that after Roush published the Statements in the March 22, 2008

edition of the Letter, Roush republished the Statements in "subsequent editions of the Letter."

(FAC ~ 33.) But Plaintiff fails to allege the specific time the Statements were republished. See,

e.g., Arsenault \i. Forquer, 197 A.D.2d 554, 556 (2d Dep't 1993) ("Regarding the second letter,

which may have been published some time between August 1 l, 1988, and August 30, 1988, the

plaintiff fares no better, as he has failed to lay bare his proof as to the publication date of that

letter. The aforementioned cases require that the specifics of all the component par of the

publication, i. e., its time, maner, and audience, must be alleged in order for a cause of action

sounding in libel to succeed." (citation omitted)).Z4

24 Finally, as Plalntlffhas not alleged common law malice - i.e., that Defendants made the Statements out of

hatred, il wil4 or spite towards Plaitiff-his request for punitive and/or exemplary damages must be dismissed.
See. e.g., Prozeralik Capital Cites Commc'ns. Inc., 626 N.E.2d 34, 41-42 (N.Y. 1993); Morsette v. "The Final
Call", 309 A.D.2d 249, 254-55 (1st Dep't 2003). Moreover, Plaitiff has waived his claim for such damages, as he
did not address Defendants' arguments on this issue in his Opposition to Defendant's motion to disDUss Plaintiffs
original complaint (Defendants' Brief in support of their Motion to Dismiss Plaintiffs Original Complaint (docket
#13) at 19).

3 1
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IV. THE COURT SHOULD DISMISS HALINGBY'S
CLAIS FOR SLANER OF TITLE

A. The Elements of Slander of TitIe25

Under New York Law, the elements ofa slander of title cause of action are "(1) a

communcation falsely casting doubt on the validity of complainants title, (2) reasonably

calculated to cause har, and (3) resulting in special damages." Brown v. Bethlehem Terrace

Assocs., l36 A.D.2d 222,525 N.Y.S.2d 978, 979 (3d Dep't 1998); 39 College Point Corp. v.

Transpac Capital Corp., 27 A.D.3d 454, 455 (2d Dep't 2006). Plainti has failed to adequately

allege the second and third elements of slander oftitle.26

B. Plaintiff Has Failed to Adequately Allege That the

Statements Were Reasonablv Calculated to Cause Harm

1. "Reasonablv Calculated to Cause Harm" Means Actual Malice

Slander of title's second element, that the statements at issue must have been "reasonably

calculated to cause har," mean that those statements must have been made with actu malice:

In New York, cour have applied the "actual malice" stadar (to claims of
slander of title) , and have regularly dismissed claims where the plaintiff has failed
to show tht the defendant acted with knowledge that the statements were false or
with a "reckless disregard" for the trth or falsity of the statements. See, e.g., Fin
(v. Shawangunk Conservancy Inc., l5 A.D. 3d 754), 790N.Y.S.2d (249,) 25l ((3d
Dep't 2005)) ("We find no evidence of the malicious intent necessar to support a
cause of action for slander of title . . . these public assertons canot be said to
have been made 'with a reckless disregard for their trth or falsity. "'); see also
Terrace Hotel Co. v. State, . . . 227 N.E.2d 846, 849-50 . . . (N.Y. 1967) (holding
slander of title to requie proof of "malice or spite" . . . ); John w: Lovell Co. v.
Houghton, . . .22 N.E. l066, l067 (N.Y. 1889) (stating that slander of title action
will fail unless defendant has "knowledge" that statements were false).

is As Plaintiff indicates in his Amended Complaint, another name for "slander of title" is "product
disparagement." See F AC at 1, 18; Committee on Pattern Jur Instrctions Association ofJustices of the Supreme

Court of the State of New York. New York Pattern Jur Instrctions - Civil, vol. 2, § 3:55, p. 500 (2008 2d. Ed.)
("The tort which the common law referred to as 'slander of title' or 'trde libel,' . . . is sometimes also denomiated
ldisparagement . . . .").

26 As previously discussed, the Cour did not grant Plaintiffpennission to add his new slander oftitle claims
to his amended complaint, and thus the Cour should strike them. See supra, Par 11.
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Chamila, LLC v. Pandora Jewelry, LLC, No. 04-cv-60l7 (KM), 2007 U.S. Dist. LEXIS

7l246, at *35-36 (S.D.N.Y. Sept. 24, 2007).

2. Plaintif Has Failed To Adequatelv Plead Actual Malice

In connection with Plaintiffs slander of title claims, Plaintiff has failed to plead facts that

make it plausible that Defendants made the Statements with actual malice for the same reasons

that Defendants set forth in detail above in Par II.D.4 and II.D.2.

C. Plaintiff Has Failed to Alleiie Special Damaiies

In connection with Plaitiffs slander of title claims, Plaintiff has failed to allege special

damages for the same reasons that Defendants set fort in deta above in Par II.E.2. In fact,

Plaintiff does not eJ(plicitly allege that he incured any special damages in connection with his

slander of title claims, which must thus faiL. (See FAC ~~ 44-48, 70-74i7

27 Finally, Plaintifrs claim for punitive damages for his slander oftitle claim is abjectly baseless. He fails to

even make conclusoiy allegations of the required elements of such punitive damages, let alone allege any fact to
suggest that the existence of those elements is plausible, as he is required to do. New York's "Cour of Appeals has
made clear that punitive damages are available only where liabilty is based upon proof of misconduct that beyond
being merely tortious, bespeaks 'such wanton dishonesty as to imply a criinal indifference to civil obligations'"
Ross v. Louise Wise Servs., Inc., 28 A.D.3d 272,300 (1st Dep't 2006) (quoting Rocanova v. Equitable Life Assur.
SoC). of the United States, 634 N.E.2d 940, 943-44 (N.Y. 1994)); see also Prozerallk., 626 N.E.2d at 41-42
("Punitive damages are awarded in tort actons where the defendant's wrongdoing has been intentional and
deliberate, and has the character of outrage fruently associated with crme"). Nowhere does - nor, of course,
could - Plaintiff allege that Defendants' conduct "implied a criminal indifference to civil obligations" or had "the
charcter of outrage frequently associated with crime." Indeed, Plaintiff alleges absolutely no facts that suggests
that Defendants alleged "wrongdoing" was "intentional and deliberate." Moreover, Plaintiff alleges no facts that
suggest that any of Defendants alleged actions were done to cause har, out of spite, or with evil motive. See. e.g.,
Wilson v. City ofN~ York, 7 A.D.3d 266, 267 (N.Y. 2004) (claims for punitive damages were not cognizable where
there was no indication that the alleged misconduct had "the charcter of spite, malice or evil motive"); Ross v.
Louise Wise Services, Inc., 28 A.D.3d 272,300 (1st Dep't 2006) ("a demand for punitive damages should be
dismissed where there is no evidence that the torteasor was seeking to maliciously hur the injured pares or to

wantonly inflct pain with the intent of injuring (them)" (internal quotation marks omitt).
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CONCLUSION

For the reasons set fort above, Defendants respectfully request that the Cour strke the

amendments to the First Amended Complaint that the Cour did not grant Plaintiff permission

to make and dismiss with prejudice Plaintiffs First Amended Complaint in its entirety.

Dated: New York, New York
March 24, 2010

Respectfuly submitted,

ARIN KAPLAN RICE LLP

By: Isl Howard 1. Kaplan
Howard J. Kaplan (HK 4492)
AleJ( Reisen (AR 5432)
590 Madison Ave., 35th Floor
New York, New York L0022
(2l2) 333-0200 (phone)
(2l2) 333-2350 (faJ)

Attorneys for Defendants
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